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SANITARY LEGISLATION. 



COURT DECISIONS. 



UNITED STATES CIRCUIT COURT OF APPEALS SECOND CIRCUIT. 

Harrison Antinarcotie Law — Section 8 Construed — Unlawful for Any Person to 
Have Possession of Habit-Forming Drugs Except as Specified in the Law. 

Wilson v. United States, 229 Fed. Rep., 344. (Jan. 5, 1916.) 

The eighth section of the Harrison antinarcotie law prohibits any person other than one who has registered 
andpaidthe special tax, and certain other persons (nurses, invalids, common carriers, etc.)from having 
any opium in his possession, and imposes a penalty lor unlawful possession. 

A drug addict had in his possession a quantity of opium which he kept for the purpose of smoking. He 
did not deal in or dispense the drug in any way, and he did not belong to any of the classes of persons 
allowed by the law to have possession of habit-forming drugs. The court held that his possession of 
the drug was unlawful and sustained a judgment of conviction. 

Lacombe, Circuit Judge: There is no dispute about the facts. There was found 
in defendant's possession a substantial quantity of opium. He admitted that he kept 
it solely for the purpose of smoking it; that whenever he desired to smoke he would 
take some of the opium found in his possession, "cook it, " and smoke it. He did not 
produce opium, nor import, nor manufacture, nor compound, nor deal in it. Nor did 
-he dispense it, nor Bell, distribute, or give it away. He was employed as a jewelry 
salesman; no physician had ever prescribed opium for him; he was not a nurse, nor a 
Federal, State, or municipal official such as the statute enumerates, nor was he the 
employee of a person registered under the statute, nor was he a warehouseman or 
common carrier. 

Section 1 of the act provides as follows: 

That on and after the first day of March, nineteen hundred and fifteen, every person who produces, 
imports, manufactures, compounds, deals in, dispenses, sells, distributes, or gives away opium or coca 
leaves or any compound, manufacture, salt, derivative, or preparation thereof, shall register with the col- 
lector of internal revenue of the district his name or style, place of business, and place or places where such 
business is to be carried on: Provided, That the office, or if none, then the residence of any person shall be 
considered for the purposes of this act to be his place of business. At the time of such registry and, on or 
before the first day of July, annually thereafter, every person who produces, imports, manufactures, com- 
pounds, deals in, dispenses, sells, distributes, or gives away any of the aforesaid drugs shall pay to the said 
collector a special tax at the rate of $1 per annum: Provided, That no employee of any person who produces, 
imports, manufactures, compounds, deals in, dispenses, sells, distributes, or gives away any of the aforesaid 
drugs, acting within the scope of his employment, shall be required to register or to pay the special tax 
provided by this section: Provided farther, That the person who employs him shall have registered and paid 
the special tax as required by this section: Providedfurltter, That officers of the United States Government 
who are lawfully engaged in making purchases of the above-named drugs for the various departments of 
the Army and Navy, the Public Health Service, and for Government hospitals and prisons, and officers of 
any State government, or of any county or municipality therein, who are lawfully engaged in making pur- 
chases of the above-named drugs for State, county, or municipal hospitals or prisons, and officials of any 
Territory or insular possession or the District of Columbia or of the United States who are lawfully engaged 
in making purchases of the above-name d drugs for hospitals or prisons therein shall not be required to register 
and pay the spocial tax as herein required. 
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It shall be unlawful for any person required to register under the terms of this act to produce, import, 
manufacture, compound, deal in, dispense, sell, distribute, or give away finy of the aforesaid drugs without 
having registered and paid the special tax provided for in this section. 

That the word "person," as used in this act, shall be construed to mean and include a partnership, asso- 
ciation, company, or corporation, as well as a natural person; and all provisions of existing law relating to 
special taxes, so far as applicable, including the provisions of section thirty-two hundred and forty of the 
Revised Statutes of the United States are hereby extended to the special tax herein imposed. 

Section 8 provides as follows: 

That it shall be unlawful for any person not registered under the provisions of this act, and who has 
not paid the special tax provided for by this act, to have in his possession or under his control any of the 
aforesaid drugs; and such possesion or control shall "be presumptive evidence of a violation of this section, 
and also of a violation of the provisions of section one of this act: Provided, That this section shall not apply 
to any employee of a registered person, or to a nurse under the supervision of a physician, dentist, or veteri- 
nary surgeon registered under this act, having such possession or control by virtue of his employment or 
occupation and not on his own account; or to the possession of any of the aforesaid drugs which has or 
have been prescribed in good faith by a physician, dentist, or veterinary surgeon registered under this act, 
or to any United States, State, county, municipal, District, Territorial, or insular officer or official who 
has possession of any said drugs, by reason of his official duties, or to a warehouseman holding possession 
for a person registered and who has paid the taxes under this act; or to common carriers engaged in trans- 
porting such drugs: Provided further, That it shall not be neeessary to negative any of the aforesaid exemp- 
tions in any complaint, information, indictment, or other writ or proceeding laid or brought under this 
act; and the burden of proof of any such exemption shall be upon the defendant. 

The contention of defendant is that he is not covered by the provisions of section 8 
because the words "any person," as used therein, are to be construed as referring 
only to persons of the classes referred to in section 1 as being obliged to register and 
to pay a tax. We do not find this contention persuasive; the words "any person" 
are comprehensive; they are broad enough to cover not only the "producers, dealers, 
distributors, givers away," etc., who by section 1 are allowed to register, but also 
all other persons. That Congress used the words with this comprehensive meaning 
seems to us manifest from the exceptions which it includes in the proviso that imme- 
diately follows. A nurse may have some opium in her possession, and yet not be 
herself "a dealer, distributor," etc., nor entitled to take out a license. So too a 
person subject to sharp spasms of pain may have some in his possession, and yet not be 
himself "a dealer, distributor," etc., nor entitled to take out a license. Both these 
persons would be covered by the first clause of section 8, and their possession would' 
bo unlawful. Therefore Congress saved them in the proviso, by relieving from the 
application of the first clause — the nurse, if her possession was by virtue of her employ- 
ment, and tne invalid, if the drug had been prescribed for him by a physician. Gram- 
matically there is nothing in the section which would so restrict the comprehensive 
meaning of the words "any person," as to make them include only those who might 
lake out license but have neglected to do so. 

There is nothing to indicate that Congress intended its proscription to be less compre- 
hensive than the language it used requires. It has legislated quite drastically about 
opium in the act of February 9, 1909, 35 Statues at Large, 014, chapter 100 (Comp. St. 
1913, sec. 8800), prohibiting its importation for any but medicinal purposes and making 
any one who imports for other purposes or who uses the drug, knowing that it has been 
so fraudulently imported, subject to prosecution. The eighth section of the act of 
1914 is legislation of the same sort; it prohibits anyone, other than those who register 
and pay tax, and a few other persons, nurses, invalids, common carriers, etc., from 
having any opium in their possession and imposes a penalty for their doing so. 



